Brown encompassed the start of a transformative period of political change, where the federal judiciary and Congress succeeded in dismantling Jim Crow. Yet, the question of why Brown occurred, when it did, continues to lack a satisfying answer despite all of the scholarly commentary devoted to it. This paper illuminates a set of ideological influences behind the Brown ruling that help explain why the Court took the direction that it did, when the opportunity to do so arose. My claim is that the result in Brown might be partly understood as emanating from certain core elements of American political party ideology. These four elements were (a)
INTRODUCTION

Brown v. Board of Education
1 marked the beginning of a federal judicial and congressional dismantling of Jim Crow, a system of social relations that had been facilitated and validated in a number of significant Supreme Court rulings decades before. Rather than following behind the actions of the elected branches, the Court in 1954 occupied a "vanguard role" in this social transformation.
2 Thus, notwithstanding some prior leftward movement in the doctrine, 3 the Brown ruling is rightly viewed as a critical juncture in American constitutional development. Yet, despite the extensive literature devoted to it, Brown remains in some ways the most enduring oddity in twentieth-century constitutional development. The question of why a decision like this occurred when it did continues to lack a satisfying answer, despite all of the scholarly commentary devoted to it.
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We have learned that the Brown ruling can be explained by, among other things, elements of the litigation strategy chosen by the NAACP; 4 an increase in the political power of African-Americans due to their northward migration out of the South and a fortuitous (for them) set of emergent partisan alignments; 5 greater sympathy for African-Americans in elite and mass white public opinion; 6 presidential-institutional influences upon the Court; 7 and U.S. foreign policy considerations in countering Soviet propaganda on American racism in Third World nations. 8 Each of these explanations is indeed valuable in illuminating different pieces of the Brown puzzle. Each illuminates how Brown might be understood as a response to discrete political and institutional circumstances, and each plausibly demonstrates some degree of congruence between Brown and "external" social and political forces upon the Court. Still, what remains either unexamined or under-theorized in each of these explanations is another facet of the ruling: how Brown might have been understood within broader political party themes and political ideals by the Justices themselves.
The absence of greater in-depth examination on this point is conspicuous, given that such political party-focused analyses have long been at the center of scholarly examinations of judicial behavior and legal development. Indeed, the task of linking political party commitments to shifts in legal doctrine is the core concern of "appointments" theories of judicial behavior in which, as the label implies, a changed composition on the Court is seen to drive major doctrinal shifts. 9 When, for example, left-leaning Presidents and left-leaning Senators are able to appoint a number of more left-leaning Justices, presumably we should expect constitutional doctrine to shift to the left as well. The appointments thesis has much to commend it including not only its simplicity, but also its identification of the institutional link between broader political, institutional, and social changes on the one hand, and actual changes in the doctrine on the other. For this reason, it is able to convincingly explain many critical junctures in American constitutional history including the New Deal era transformations in Substantive Due Process and Commerce Clause jurisprudence. For this reason, the appointments thesis
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However, there is perhaps an equally conspicuous reason why party-ideological and appointments analyses of Brown have been underemphasized as well. With respect to the transformative change contemplated in the Brown ruling, the appointments thesis strikingly fails to satisfy. There is strong, overlapping scholarly agreement that neither Roosevelt nor Truman primarily selected their Supreme Court appointees because of a nominee's support for racial equality. 10 The same holds true for Eisenhower's appointment of Chief Justice Earl Warren. 11 Given that five of the Supreme Court Justices participating in the Brown decision were FDR appointees, 12 this shortcoming focuses our attention specifically on the appointments calculus of Franklin Roosevelt. Given the fact that, as McMahon states, "there is no clear evidence that FDR nominated jurists with a specific desire to advance African American rights,"
13 what are we to make of the Brown decision from the standpoint of party ideology and appointments?
Changes in African-American political power, changes in mass and elite opinion, and urgent foreign policy considerations certainly made a decision like Brown more plausible in the mid-1950s by offering new motives and opportunities for the Court to move more directly against Jim Crow. However, given the absence of direct presidential consideration of the race issue in making the Brown Court appointments and the absence of any established, clearly defined broader "political regime" on the race issue in the early 1950s, 14 how these new motives and opportunities were interpreted, conceptualized, and rationalized within the array of party ideological commitments present on that Court is not apparent. Or at the very least, the connections between these motives and opportuni- 10 . See, e.g., HENRY J. ABRAHAM, JUSTICES, PRESIDENTS, AND SENATORS: A HISTORY OF THE U.S. SUPREME COURT APPOINTMENTS FROM WASHINGTON TO CLINTON 160, 181-82 (1999) . To be sure, a nominee's relative liberalism and concern for less fortunate social groups did factor into appointments calculations, at least for FDR. Id. at 160-61. As such, race possibly factored into these appointments, but only to the extent that it was ancillary to more central New Deal concerns such as a concern for allowing governmental regulation and a liberal concerned with aiding less fortunate social classes. See id.; MCMAHON, supra note 7, at 73, 142-43. On how a concern for less fortunate social classes arose as a positive factor in FDR's appointments considerations, see also Robert Harrison, The Breakup of the Roosevelt Supreme Court: The Contribution of History and Biography, 2 LAW & HIST. REV. 165, 173-74, 178-182, 186, 191, 195 (1984) .
11. ABRAHAM, supra note 10, at 192-94. 12. See id. at 159-60. 13. MCMAHON, supra note 7, at 142. I should note, McMahon's book is devoted to offering an explanation of how the Brown decision was the result of a broader presidential strategy by FDR concerning the courts. I further discuss McMahon's argument below.
14. "Regime" theories of judicial behavior posit that many of the Court's actions are responsive to the interests and needs of the dominant governing regime. See Mark A. Graber 
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THE IDEOLOGY BEHIND BROWN V. BOARD 49 ties and party ideology is less apparent here than it is for, say, rulings by the post-New Deal Courts on federal economic regulation in the early 1940s-where the latter rulings issued by the Court were directly related to prior appointments considerations for a majority of that Court's members.
The goal of this paper is to illuminate a set of ideological influences behind the Brown ruling that might aid in explaining why the Court took the direction that it did, when the opportunity to do so arose. As discussed below, I speculate that these ideological influences operated on the Brown Court indirectly through the appointments mechanism. Thus judicial appointments dynamics factor into my account, albeit in a manner distinct from their typical application in the scholarly literature. The starting point for my own analysis is Brown's unanimous ruling, and the fact that all nine Justices were appointed in the midst or near-immediate aftermath of the New Deal revolution. Further, with the exception of Chief Justice Warren himself, all of the Justices on the Brown Court were appointed by New Deal Democrats. 15 Given this noteworthy connection between the New Deal Democratic Party and the Brown Court composition, the natural suspicion arises that there might be some ideological connection between New Deal Democratic Party ideology, and the constitutional principles that animate the Brown decision. 16 My general claim is that the result in Brown might be partly understood as emanating from certain core elements of American political party ideology. This is not to say the previously mentioned explanations for Brown's outcome are incorrect or invalid. To the contrary, and as I elaborate on below, I view these broader political and institutional influences to be quite significant in operating in tandem with ideological forces to bring about the Brown result. 17 Most importantly, I believe party ideology provided a conceptual foundation from which the Supreme Court could interpret, conceptualize, and orient the new demands of African-American political power, newly emerging social beliefs from political elites and the masses, and emerging federal governmental imperatives to combat the negative image of American racism abroad. Crucially, party ideological commitments also provided a conceptual foundation 15 . See ABRAHAM, supra note 10, app. C at 380. 16. For another argument about Brown that attempts to link it to the New Deal "higher lawmaking" principle of federal governmental activism, see BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS 108-09, 145-50 (1991) .
17. See infra Part III.A. While I make no claim that these ideational links wholly determined Brown, I would also avoid any claim that the conception of minority civil rights contained within Brown was the only plausible outgrowth of these ideational elements in the post-New Deal era either. Indeed Goluboff discusses an alternative, more labor and economic-centric form of civil rights for racial minorities that ultimately failed to become as entrenched as the Brown regime for a variety of reasons; this alternative conception of civil rights that she illuminates would, of course, have also been consistent with the ideational elements discussed here. See RISA L. GOLUBOFF, THE LOST PROMISE OF CIVIL RIGHTS 1-15 (2007).
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My specific claim is that there are four aspects of New Deal Democratic Party ideology that provided a conceptual foundation for both the Brown decision in 1954 and the New Deal Democratic commitment to a form of economic liberalism. 18 Thus, because New Deal era Supreme Court appointments were (of course) made with the latter themes in mind, an ideological basis was established with these appointments for not just New Deal economic liberalism, but also for a subsequent racial liberalism as well. These four ideological commitments were in turn, (a) an acceptance of "class politics"; (b) a commitment to federal governmental statism, or the use of federal governmental power to promote desirable social goals; (c) a (relatively) non-southern orientation to class politics; and (d) a principled acceptance of the Supreme Court fulfilling a "rationalizing" function with respect to revising established legal doctrines.
In fleshing out the ideological connections between the New Deal and Brown, this paper seeks to advance three distinct inquires. First, the argument seeks to illuminate another facet of the Brown ruling as an instance of constitutional development and to shed light on how the Justices themselves may have understood or situated their own actions at the more abstract level of party ideology. Certain ideas helped to facilitate the Brown result by providing a conceptual foundation upon which judges could interpret and understand broader political forces and events. Implied within this claim is a subsidiary claim: the ideas underlying Brown exerted sufficient force, and had sufficient substantive content, that judicial actors were able to converge on their meaning and application in the discrete circumstance of school desegregation in 1954. 19 Second, the argument also seeks to illuminate the broader connections between the New Deal and the subsequent "rights revolution" of the mid to late-twentieth century. There is a common belief that New Deal progressivism had something to do with the Court's notable protection of noneconomic rights in the 1950s and 1960s. Indicative of this belief is the fact that scholars have often turned to Footnote Four of 18 . By saying that there was a New Deal commitment to "economic liberalism," I mean this in only a relative sense compared to the policies that preceded the New Deal. As others have noted, there were certainly limits to the liberalism that emerged from the New Deal. See ALAN BRINKLEY, THE END OF REFORM: NEW DEAL LIBERALISM IN RECESSION AND WAR 3-4, 7-10 (1st Vintage Books ed. 1996). I would offer the same qualification for my use of the term "racial liberalism" as well.
19. Thus the structural influence of these ideas on legal development is suggested, in part, by the unanimity of the Brown ruling, and the prevalence of these ideas within equal protection doctrine in subsequent decades. For another account of how political ideas interact with changes in legal doctrine, though with a greater focus on the presidency than my account, see Robert L. 21 While Footnote Four is a valuable start and while its themes are consistent with the ideological themes I highlight, I believe the connections between these two historical eras might be illuminated in greater depth and specificity by focusing on party-ideological links.
Third, and finally, by focusing on this single case study of the New Deal and Brown, I also hope to offer a preliminary analysis of "jurisprudential bundling" as a distinct theory of judicial behavior and constitutional development. The dynamic, stated simply, is that if two bodies of doctrine are linked firmly enough by a common set of ideological presumptions, judicial appointments made with any eye to changing doctrine in one area of the law will have consequences for the other body of doctrine. In this sense, those two bodies of law could be described as "bundled," at least with respect to judicial appointments considerations.
22
As will be implied from the discussion below, a significant amount of constitutional development fails to be captured within a conventional appointments-centered analysis. Though the argument offered here might be reconciled with that and other well-known theories of judicial behavior, I would assert that a focus on party ideologies and jurisprudential bundling in their own right may point toward more fruitful avenues in the study of judicial behavior and legal development.
After laying out the four ideological elements in Part I, in Part II I will then discuss in greater detail how those ideas intersected with the decision making in the Brown ruling. Finally, in Part III, I will discuss several conceptual and historical implications that stem from illuminating the ideological connections between New Deal economic liberalism and the Brown decision.
I. FOUR ELEMENTS OF AMERICAN POLITICAL PARTY IDEOLOGY
My primary task in this Part is to identify and flesh out four ideological elements that link New Deal Democratic Party ideology and the Brown ruling. In explicating these ideological elements, it will be apparent that their origins lie largely before the New Deal itself. Thus, what gave the New Deal its distinct ideological orientation was not so much the articulation of wholly original ideas, but more the combination of 20. 304 U.S. 144, 145, 152 n.4 (1938). 21. As Powe states it, "Footnote Four is the principal justification offered for the role of the Supreme Court in post-New Deal American politics." L.A. Powe, Jr., Does Footnote Four Describe?, 11 CONST. COMMENT. 197, 213 (1994) . Ultimately, however, Powe is much more measured in his evaluation of the descriptive power of Footnote Four. Id. at 197.
22. Thus, I use the term "jurisprudential" in line with conventional definitions of the word: "[j]udicial precedents considered collectively" and "[a] system, body, or division of law." BLACK'S LAW DICTIONARY 858 (7th ed. 1999).
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A. Class Politics: Conflicting Classes in Society and the Governmental Promotion of Class Interests
By "class," I refer to enduring societal differentiations in the American polity according to any number of social characteristics including not just economic class, but also differentiation by race, gender, profession, or various other social characteristics or particular special interests. In emphasizing this component of American party ideology, my focus is less on any particular dimension of societal differentiation and more on the recognition of differentiation itself.
An ideological commitment to class politics has two main components. The first is a recognition and acceptance of enduring and conflicting class interests in society. Beyond just the mere recognition of social differentiations, a class political vision recognizes that such class differentiations could be quite permanent and entrenched. For example, while Republican free-labor ideologies may have conceived of different economic classes, they also envisioned a degree of fluidity to one's membership in a particular economic or professional class that, in part, precluded that party's ideological affinity with a class political vision. 23 In addition, a class political vision was also informed by recognition and acceptance of the fact that class interests may be in conflict; it was not informed by harmonious visions of society, where benefits accruing to one class would reliably and automatically filter to others. The second element of a class political vision lies in the proper governmental response to such conflicting interests. Rather than ignoring them or leaving them to be mediated by market forces or status quo arrangements, a class political view endorsed the notion of certain class interests being promoted and protected through law and public policy.
Such themes are apparent in the Brown ruling. The ruling recognized the centrality of racial identity in American politics, and that racial differentiations were more durable, more persistent, and laden with more social meaning than many other sorts of social distinctions. Further, and consistent with Carolene's Footnote Four 24 notions of constitutional and democratic fairness (which I discuss below), the Brown ruling recognized persistent political disabilities attached to African-American identity that demanded federal judicial intervention against Jim Crow in the South. ERIC FONER, FREE SOIL, FREE LABOR, FREE MEN: THE IDEOLOGY OF THE  REPUBLICAN PARTY BEFORE THE CIVIL WAR 15-17, 20 (1995). 24. 304 U.S. at 152 n.4.
See
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And yet, through American political history there has been an ambivalence, if not an outright antipathy at times, towards a vision of class politics. The recognition of entrenched class differentiations and the construction of policy and jurisprudential visions around such differentiations is largely absent from much of nineteenth century party ideology. For example, the Whig Party's programmatic vision of an economy aided and promoted by governmental policies such as a national bank, the tariff, and governmental subsidies 25 was pitched as a program that carried benefits for all portions of American society. 26 Further, the "Whigs insisted that there was no such thing as class conflict, that the different economic classes . . . were interdependent, and [that] . . . class membership was fluid." 27 Likewise, the Republicans of the Gilded Age were seen at the time, and are still seen, as the party of business and corporate interests. 28 Yet, at least in their party ideology, they appealed to "labor" in generalwhich, in theory, would encompass not only business elites, but also industrial labor and agrarian workers as well. 29 And they saw their preferred policies as having a correspondingly positive effect on all sectors of society. 30 In this, the Gilded Age Republicans were drawing upon the free-labor ideology of their pre-Civil War roots in orienting their programmatic vision around a very broadly defined conception of labor and a harmony of interests between distinct economic classes.
31
To the extent a robust notion of class existed in nineteenth century party ideology, one might look toward Jacksonian Democratic ideology. The Jacksonian focus on checking and opposing what they viewed as entrenched economic and political elites-a pernicious social class-was one of the cornerstones of this party ideology. 32 Still, the Jacksonians were not spokesmen for a vision of continual class competition and conflict either. A truly competitive pluralism was not accepted as an inescapable fact for them, nor were persistent class differentiations a component of the Jacksonian-preferred form of society. As commentators on Jacksonian party ideology have noted, most of their appeals were to "the people" at large, and not to any particular, or permanently marked-out classes. The Jacksonian normative vision was one of a society that, if kept free of the corruption of economic and political elites, could be a Jacksonian era themes of an aversion to special classes or interests played an extremely prominent role in American legal thought. In the jurisprudential context, such ideas enjoyed a longer shelf life than the Jacksonians themselves. As Gillman has argued, the notion of rejecting legislation that "was designed to advance the special or partial interests of particular groups or classes" informed and drove the economic rights decisions of the Court during the Lochner era-more so, he argues, than any sort of judicial commitment to an "unrestrained free-market" ideology. 34 Even in the context of race, a similar ambivalence to recognizing entrenched differentiations-and constructing policy upon those termswas present in the nineteenth century. Reconstruction Republicans passed a host of constitutional and legislative enactments aimed largely (though not entirely) at benefiting African-Americans. In this, there was certainly a class ideological component. Yet for many Republicans, the purpose of such measures was to raise the freedmen to a level of formal civil and political equality with white males so that special legal protections would not be needed going forward.
For example, for some portion of Republicans, this was one of the strongest motives for enacting the Fifteenth Amendment. Its passing at the close of Reconstruction was seen as a low-hassle, less federally intrusive means of consolidating the gains of Reconstruction for the freedmen, since with the right to vote, they would supposedly be capable of fending for themselves. 35 Likewise, Justice Bradley expressed a similar sentiment in his majority opinion in the Civil Rights Cases, 36 where the Court struck down the equality of public accommodations provisions of the Civil Rights Act of 1875. 37 As Justice Bradley stated toward reaching this conclusion:
When a man has emerged from slavery, and by the aid of beneficent legislation has shaken off the inseparable concomitants of that state, there must be some stage in the progress of his elevation when he 33 . See GERRING, supra note 28, at 196 (noting that Jacksonian Democrats spoke of the people at large, rather than referencing a subset of "ordinary Americans" as did Bryan or Truman (internal quotation marks omitted)); WILENTZ, supra note 27, at 516-17; WITCOVER, note 32, at 139 (discussing economic elites as a "cancer on the body politic"). In practice, of course, the Jacksonian coalition was composed of farmers, southern planters, and the wage-earning constituencies in the North. HOWE, supra note 25, at 544-45.
34 takes the rank of a mere citizen, and ceases to be the special favorite of the laws, and when his rights as a citizen, or a man, are to be protected in the ordinary modes by which other men's rights are protected.
38
One could argue, however, that Brown, like some of the Republican Party sentiment in the Reconstruction Era, recognized class-differences based upon race, but did so with the goal or purpose of ultimately reaching a society that would be color-blind. Such an argument, however, minimizes at least three notable divergences between Brown and some Reconstruction Republican sentiment. First, the notion of equality presented in Brown was more robust and more cognizant of inherent classdifferences; Chief Justice Warren's opinion pressed for a conception of substantive equality that went far beyond where the median Republican voter would have preferred in the 1860s. Second, and relatedly, specific language in the opinion-namely, Chief Justice Warren's reference to how segregation affected African-American children in a way such that it "generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone" 39 -evoked class politics in a direct manner that was absent in the Fourteenth and Fifteenth Amendments, which were characterized by more formalistic equality concerns. 40 Finally, the particular judicial solicitude for African-Americans as a group that is hinted at in Brown was confirmed and repeatedly demonstrated in the Court's subsequent desegregation and Equal Protection cases, where racial classifications assumed a special status in the doctrine that allowed for vigorous judicial protection of racial minorities.
41
As a matter of party ideology, Brown's recognition of persistent class differentiation, and its endorsement of beneficial class-specific legal rules and policies, probably stems from the Populists and Progressive Era Democrats. 42 Within the appeals to reform that emanated from the 43 Further, by the time of WWI, and especially in the post-WWI era, Progressive intellectuals had also moved toward a more supportive stance of factional politics in their support of labor interests. 44 And this very same strain of thought was central to New Deal party ideology. It undergirded the passage of, among other things, the Wagner Act, which was premised upon the recognition of labor as a distinct social class worthy of federal governmental protection and called for congressional oversight of labor relations in order for free market forces to operate upon a more rational and orderly basis. 45 During the New Deal era, the most noteworthy judicial statement that reflected a class political sentiment, and that also explicitly emphasized race as a significant social class, was Justice Stone's Footnote Four in Carolene Products. 46 The footnote explicitly contemplated the possible need for sustained judicial intervention in defense of "discrete and insular" minorities. 47 Presumably, the need for such judicial intervention was due to the durability of certain social cleavages and the possibility of those cleavages freezing certain social groups out of the interplay of pluralistic politics. Bixby has emphasized the significance of certain political events in the late 1930s-particularly the rise of fascism in Europeas being enormously consequential in driving the emergence of a new 38 (1967) Gerring notes, the party ideology of the Democrats from 1896 through the mid-twentieth century employed class themes-though based on economic differences-that were more prominent relative to the old Jacksonian appeals to the broader polity. GERRING, supra note 28, at 196-97.
44. Yet, it should be emphasized that these intellectuals supported factional politics in the service of a larger, familiar pre-WWI Progressive goal of a more communal, above-faction political order. 49 Footnote Four and the emergence of a tentative concern for racial minorities during the post-New Deal era also clearly drew upon a background understanding of persistent social differentiation that, by 1938, had been well established in progressive political ideologies.
As a final point, the mere recognition of entrenched and conflicting social divisions in American society does not necessarily take one all the way to the outcome in Brown. The Populists and Progressives of the late nineteenth and early twentieth centuries were also cognizant of social divisions, but their elaboration on these divisions led to a focus on economic cleavages rather than racial ones. 50 Further, to the extent that they did focus on racial cleavages, it led many of them to accept prevailing notions of racial inegalitarianism that sat diametrically opposed to the anti-discrimination norms present in Brown. 51 Thus, the mere endorsement of a class political vision was insufficient to dictate the outcome of Brown. Rather, the judicial recognition of class differentiation was a necessary component of the Brown result, where the Court singled out a particular social group for "special" legal protections that went beyond the formal legal equality embodied within Jim Crow "separate but equal" laws. 52 While the Reconstruction Amendments aimed to place the freedman on an equal footing with whites with respect to formal civil and political equality, Brown, and especially the subsequent judicial statements on school desegregation in the late 1960s and early 1970s, clearly aimed to do more. 53 
B. A Commitment to Federal Governmental Statism
Brown's reliance on an ideological commitment to federal governmental statism is hard to miss, and hard to dispute. The Brown Court, whether fully consciously or not, was building upon Reconstruction era notions (in both the Reconstruction Amendments, and especially the Reconstruction era civil rights statutes) that saw racial discrimination at the local and state governmental level as appropriate for federal correction. Implicit in this view of federal governmental statism, as applied to race, was the notion that social conventions should not be allowed to reign simply because they were well-established, contrary to Justice Brown's statement on the matter in Plessy v. Ferguson. 56 Likewise, Brown also indicated that local governmental norms should not be allowed to trump federal norms when it came to race-an idea contrary to the views of southern Democrats and more conservative northerners in the postReconstruction era, and to the views of southern Democrats in the New Deal era.
The concept of federal statism was an ideological commitment with relatively clear roots in nineteenth century party politics. In contrast to their ambivalence toward class ideologies, 57 the Whig and Republican Parties, at least relative to the Democratic Party, were favorably disposed to harnessing federal governmental power towards the promotion of public policy goals. The Whig program was centrally based upon the need for federal governmental intervention into economic affairs, 58 and the Gilded Age Republicans, though identified with a strain of laissez-faire in some policy contexts, promoted a very federal governmental-friendly Sch. Bd., 391 U.S. 430, 441 (1968) (holding that New Kent School Board's plan allowing students to choose which public school to attend was not a sufficient step to effectuate a transition to a unitary system mandated under Brown).
54. See Craig v. Boren, 429 U. S. 190, 199-200 (1976) . In his dissent Chief Justice Burger stated "[t]hough today's decision does not go so far as to make gender-based classifications 'suspect,' it makes gender a disfavored classification." Id. at 217 (Burger, C.J., dissenting). See also Frontiero v. Richardson, 411 U.S. 677, 688 (1973) (plurality opinion) (holding that classifications based upon sex are inherently suspect and subjected to strict judicial scrutiny).
55. See Lawrence v. Texas, 539 U.S. 558, 578 (2003) (refusing to uphold a "law that singled out homosexuals 'for disfavored legal status'"); Romer v. Evans, 517 U.S. 620, 635 (1996) (holding Colorado amendment that prohibited any legislative, executive, and judicial action designed to protect homosexuals violated Equal Protection Clause).
56. 163 U.S. 537, 550-51 (1896). Notably, Jim Crow segregation was hardly an age-old custom by 1896. The assertion that a flux in southern race relations persisted into the 1880s is the "Woodward Thesis." See C. VANN 
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THE IDEOLOGY BEHIND BROWN V. BOARD 59 vision of economic nationalism. 59 Gilded Age Republicans sought to use federal governmental authority to promote the construction of the railroads, the construction of internal improvements, and to aid domestic production through a commitment to the tariff. 60 In addition, Bensel notes that the economic/regulatory decisions of Republican appointees on the Supreme Court during the Gilded Age dovetailed quite nicely with this vision of economic nationalism, since as a consequence of these rulings the Court was able to create a national market unencumbered by antagonistic regulations implemented at the state level. 61 To the Gilded Age Republicans, the benefits of this economic nationalistic vision were meant to accrue to all sectors of American society.
62
In contrast, since Jefferson, the Democrats were historically the party of skepticism toward federal governmental power. 63 The Jacksonians favored a weaker federal government and a more open market economy since they were inclined to think the federal government would inevitably be subject to the control of special economic and political interests.
64
In contrast to the Republican commitment to the tariff, which was arguably the central defining feature of that party through the Gilded Age, 65 the Democrats were long the party of free trade and tariff reform. 66 Further, in the post-Civil War years, the Democrats were the party of greater skepticism toward federal governmental intrusion in the South.
However, near the turn of the century, the Democrats began to exhibit a changed perspective on the benefits of federal governmental intervention. A positive stance on federal governmental statism can be traced running from William Jennings Bryan, extending through Wilson, and finding its culmination in FDR's New Deal. 67 And that same commitment was apparent in some civil rights rulings by the Court in the decades immediately preceding Brown. 70 for example, a new jurisprudential view of society could be gleaned even in the 1940s. In this jurisprudential view, the zones of "private" activity that were free of federal oversight-but where racial discrimination might occur-were clearly shrinking. 71 Thus, the commitment to federal statism marks another point of continuity between Brown and the New Deal.
C. A Relative Non-Southern Orientation to Class Politics
Though this point may be largely implicit in the preceding sections, a third ideological element also joins the New Deal and Brown; beyond their common acceptance of class politics, both also embodied, at least in part, the promotion of particular class or group interests that aligned with the sympathies of the non-southern wing of the New Deal and post-New Deal Democratic Party. This ideological characteristic was relatively more subdued during the New Deal. But from at least 1928 through to the early 1950s, a broader, incremental, relative shift of the Democratic Party away from its historic southern base underlay the electoral composition and the ideological orientation of the Democratic Party during both the New Deal and the rights revolution of the mid-twentieth century. Thus, there is a common sectional slant to both historical contexts; within the class political visions of each period, the concept of class was becoming relatively less moored to the southern constituencies that had historically been privileged by the Democratic Party. Rather than focusing on only southern agrarians, the New Deal and post-New Deal Party also conceived of a form of class politics prominently centered around groups such as organized labor 72 and racial minorities.
This ideological element is not, strictly speaking, a wholly distinct element. More accurately, the relative, non-southern sectional outlook of the New Deal and the Brown Court is a description or an elaboration on the class differentiation idea. Further, among the various ideological elements discussed in this Part, it is the one that is most directly tied to the dynamics of partisan politics. By way of fleshing it out, the remainder of this section offers a brief historical overview of two related political developments from the late nineteenth century to the middle of the twentieth century: (a) the declining importance of the South for Democratic presidential nominees and (b) the changing, and increasingly lesssouthern, conceptions of class reflected in Democratic legislative efforts 
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THE IDEOLOGY BEHIND BROWN V. BOARD 61 during this time. These political developments reflect, in turn, two more general points: first, a "dynamic" political understanding of class politics within the Democratic Party, as the favored classes within this ideology changed over time. Second, and, equally importantly, these political developments also illuminate the continuity or durability of the grammar of class politics within the Democratic Party.
A rather conventional periodization of the post-Civil War Democratic Party locates key break-points in its orientation during these presidential elections: 1876, 1896, 1912, 1920, and 1932 . A plausible starting point is 1876, since it effectively marked the culmination of "Redemption" within the former Confederate states.
73 From 1876 to 1896, the Democratic Party was a relatively competitive national force, winning two presidential elections with Cleveland in 1884 and 1892. 74 Its political power stemmed from the "solid" and very reliable South 75 and support from several states in the Northeast 76 -the most important of which was New York. As a simple and somewhat crude marker for gauging the relative influence of the South on the Democratic Party at a given moment in time, consider the percentage of electoral votes garnered by a Democratic presidential candidate from the southern states. In examining the five presidential elections during this span of years, the average percentage of electoral votes contributed by the southern states was 51.1%. In addition, Bryan's ascendency also marked a noteworthy shift in the Democratic Party's approach to class politics and federal governmental statism. Notwithstanding the party's nomination of the more conservative Alton Parker in 1904, Bryan's emphatic representation of southern and western rural interests in 1896 elevated a new set of radical, Populist or agrarian-inspired ideas to the spiritual and intellectual center of the Democratic Party in the Progressive Era. 80 The party of states' rights in the nineteenth century suddenly and conspicuously found ideological space for a form of federal governmental statism, 81 symbolized in more extreme fashion by Bryan's endorsement of government ownership of the railroads in 1906. 82 The party unabashedly endorsed a vision of class politics anchored in the interests of agrarians, 83 and secondarily concerned with the interests of northern labor constituencies as well. 84 In the early Progressive Era, this ideological orientation was most strongly reflected in persistent calls by the Democrats to expand the Interstate Commerce Commission's authority 85 and in legislative achievements toward this goal-undertakings that benefitted southern and western agrarian-shippers. In addition, however, the party's adoption of a more progressive outlook and rhetoric on economic-related reforms also aided the Democrats in appealing to labor and other left-leaning progressive constituencies. 96 Following Wilson's two terms, the Democratic Party's electoral vote totals collapsed almost entirely to its southern base in 1920, 1924, and 1928-a region that was itself somewhat unreliable for the Democrats-and accordingly, they lost badly. 105 The average percentage of electoral votes contributed by the South during these three presidential elections was a conspicuously high 85.4%. 106 Notwithstanding these percentages, a more contextual examination of the period also suggests that with the 1928 election, the northern, urban wing of the Democratic Party-defined by labor, immigrant, and eventually African-American constituencies-was gaining in strength. In addition to these shifts in the electoral supports of the Democratic Party, the beginnings of a de-southernization of the party could also be gleaned, if only faintly, in the changing shape of public policy that emerged from the New Deal. Several key points of continuity did exist between the early New Deal and early Southern Progressivism. The New Deal era conception of class encompassed the agrarian interests at the heart of Populism and Southern Progressivism, as evidenced by the focus on relief for rural interests in the form of the Agricultural Adjustment Act in 1933. 112 And largely in alignment with ideology of Southern Progressivism, the programs of the New Deal posed little challenge to the racial hierarchy of the South. This was underscored by the absence of any civil rights legislation during FDR's terms, FDR's ambivalence on federal anti-lynching legislation in 1938, 113 and the exclusionary contours and administration of key New Deal programs. 114 Yet, furthering trends that might have been glimpsed as early as Wilson's tenure, the New Deal and post-New Deal deployment of class politics was colored by a heightened significance of northern, urban constituencies-sometimes in opposition to the preferences of southern Democrats. This was reflected by labor legislation in the National Industrial Recovery Act's § 7(a), 115 More transformatively, the New Deal conception of class was also inching its way toward inclusion of African-Americans as a preferred class-a development that embodied a clear break with the southern progressive roots of class politics. Even during the New Deal, the inclusion of African-Americans within some relief programs, their symbolic inclusion within the governing coalition, 121 FDR's (grudging) executive order prohibiting racial discrimination against defense industry and government workers, and his creation in that same order of the Fair Employment Practices Committee (FEPC) all pointed to the growing political significance of this northern constituency.
122 A Civil Liberties Unit was also very notably created within the Department of Justice during FDR's second term in 1939, which intervened on behalf of minority rights in the South.
123
These developments continued with Truman's administration, which recognized the political significance of the northern AfricanAmerican vote. 124 The inclusion of African-Americans within the ambit of Democratic class political concerns was demonstrated by Truman's executive orders to desegregate the armed forces and to prohibit racial discrimination in federal employment, his advocacy of a permanent FEPC, his appointment of a special committee on civil rights (which issued the "To Secure These Rights" report), and by Truman's request for a robust package of civil rights legislation in 1948. 125 
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And yet, by the late 1940s and early 1950s, this shift was unmistakably only partial-hence the initial puzzle posed by the occurrence of Brown. Durable and intense southern opposition to African-American rights prompted Truman's ambivalence on the civil rights platform in the 1948 election, influenced Truman against introducing an omnibus civil rights bill in 1948, and ensured the lack of success for the creation of a permanent FEPC in 1949 and 1951. 130 While the heart and soul of the Democratic Party was no longer in the South by the mid-twentieth century, southern Democrats would remain a powerful force to be reckoned with for decades to come, as evidenced by the fights over civil rights legislation up until the 1960s.
In sum, the changing orientation of the Democratic Party from the late nineteenth century to the post-New Deal reflects one discontinuity and one continuity. The discontinuity was a marked de-southernization of the party, and the continuity was the persistence of a grammar of class politics. The ideological continuity-when combined with the political developments that had reduced the partisan influence of the Southsubsequently allowed a new vision of class politics to emerge that resonated with the newer elements of the New Deal coalition. The intersection of these two political developments thus gave rise to a concept of persistent class differentiation that allowed the Brown Court and the Northern elements of the New Deal coalition to conceptualize class along racial as well as economic lines-in marked opposition to the orientation of their ideological forebears from the South.
131
Emphasizing the significance of this sectional slant on class politics in Democratic Party ideology is informative for Brown in two specific ways. First, and most obviously, it indicates how a Court composed of Democratic appointees (with the exception of Chief Justice Warren) could have mounted an assault on perhaps the core component of southern regional identity in school segregation. Though Justices Black, Reed, and Clark were all at least nominally southern Democrats (as well as Chief Justice Vinson, who participated in deliberations on Brown in 1952), by the early 1950s, they were affiliated with a political party that was quite different from the one that had existed more than a decade before. Second, a focus on sectional themes also helps to explain the timing of Brown as well. As the New Deal coalition grew to be increasingly non-southern in the decades following the New Deal, this trend 
D. Judicial Rationalization of the Law
A fourth connection between New Deal Democratic Party ideology and the Brown Court was a principled acceptance, within both, of at least the possibility of the Supreme Court fulfilling a "rationalizing" function with respect to established legal doctrines. Under this rationalizing function, (a) the Court could, under certain conditions, appropriately take the initiative to (b) revise or discard established legal doctrines to make the law better reflect changing social facts and social values.
133
Consider the "b" element first: the notion of the government acting as an agent to rationalize social, economic, and political life extended at least to the Progressive Era, and was a dominant theme of the New Deal programmatic reforms themselves. 134 The emergence of a commitment to judicial rationalization in the post-New Deal era owed much to these political developments. Yet, as an intellectual matter, this idea was specifically rooted in the ideas of progressive era legal thinkers and the legal realists-the latter of which were, in turn, formulated as critiques of late nineteenth and early twentieth century legal formalism.
135
To briefly summarize this background, within the jurisprudential vision of legal formalism, the lodestars for legitimate legal reasoning were appeals to general principles and clearly defined legal categories.
136 So long as these elements structured legal analysis, the belief was that they would help maintain a posture of neutrality for the judiciary and the state, and prevent the judiciary from falling into the trap of resultsoriented modes of reasoning. 137 Contrary to this view, the legal realists and earlier Progressive legal thinkers critiqued formalism as being de-132. KLARMAN, supra note 2, at 310-11 (reflecting skepticism that a Brown-like ruling could have happened even ten years before Brown).
133. Relatedly, on this point, Powe has also asserted that the Court in the post-New Deal era was "combining with the Federal Government and Northern elites to create a set of national norms, eradicating in the process that which was different or backward." Powe, supra note 21, at 197. See also POWE, supra note 131, at 489-94.
134. In summing up the New Deal, David Kennedy states: Roosevelt's dream was the old progressive dream of wringing order out of chaos, seeking mastery rather than accepting drift, imparting to ordinary Americans at least some measure of the kind of predictability to their lives that was the birthright of the Roosevelts and the class of patrician squires to which they belonged. KENNEDY, supra note 108, at 247.
135. Legal realism, at the very least, converged with New Deal programmatic aims in sharing a common critique of the pre-New Deal legal order. BRINKLEY, supra note 18, at 108-10; see also 
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tached from social reality and advocated the opposite-a mode of legal reasoning that could be responsive to social facts and that could be instrumentalist (i.e., evaluated by the results that followed from the legal rules themselves).
138
The legal realist advocacy for a more instrumentalist form of legal reasoning ultimately influenced, in one form or another, a significant portion of post-New Deal constitutional jurisprudence. 139 And in hindsight, perhaps this should not be too surprising. Once legal reasoning was divorced from any supposed anchor in either natural law or fundamental legal concepts in the post-New Deal era, 140 the attractiveness of other anchors for legal reasoning that were external to the law itself-such as social facts and social values-must have increased. And once the door was opened to this latter perspective, it in turn allowed for corollary views to emerge such as thinking of the law as more malleable, as more policy-like in orientation, 141 and as subject to a relatively greater degree of legitimate revision by state actors-ideological commitments that spoke to a judicial rationalizing function.
That this rationalizing perspective ultimately served progressive goals in both the economic sphere during the New Deal and in the realm of southern race relations decades later is also unremarkable. In the same way that industrialization and a changing economy created enormous disconnect between social conditions and the economic doctrines of the legal formalists, 142 changing social facts and values likewise opened an increasing disconnect between social reality and the doctrines of Jim Crow.
143 One committed to the tenets of legal realism would thus be inclined toward revision of the law in both cases.
To be sure, the formalists themselves were not uniformly hostile to judicial revision of the law and were hardly defenders of rigid stare decisis; their goal of a greater systemization of the law was often aided by 138 A Developmental Synthesis 6-7 (Aug. 17, 2011) (unpublished manuscript) (on file with author). Orren and Skowronek further define "policy" as a distinctive mode of governance which encompasses "the commitment to [both] a goal or designated course of action, made authoritatively on behalf of a given entity or collectivity, and to guidelines rationally aimed at its accomplishment." Id. at 6. The authors further assert that policy modes of thought in governance are "unified in the sense that they share the theme of the future: commitment, long-or short-term goals, problem-solving, change in direction." Id. at 7.
142. See HORWITZ, supra note 135, at 4, 30.
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[Vol. 92:1 discarding "bad" precedents. 144 Doctrinal revision was plausibly compatible with both legal formalism and post-New Deal jurisprudence. Where they diverged, however, was in their respective bases or justifications for doctrinal revision. The goal for a post-New Deal era actor in revising the doctrine was not to clarify or purify general legal principles, but was instead a rationalizing goal. Revisions in the doctrine would be driven or anchored in considerations of how changing social values and facts compelled or made more attractive corresponding changes in legal rules.
One who was even somewhat sympathetic to these tenets of legal realism could easily be led to a corollary endorsement for a more energetic judiciary-as the institution which might undertake such revisions. Prominent examples of just such a perspective on the Stone Court would be Chief Justice Stone himself, along with Justices Rutledge and Murphy. 145 Still, to credit the orientation of the post-New Deal Court as wholly an offshoot of only legal realism might be oversimplifying. This returns us to the "a" component in the initial paragraph above: commitment to at least a conditional form of judicial initiative in revising the law. Even if legal realism called for greater rationality in the law, this did not, on its own, necessarily demand that the judiciary itself be the institutional actor that was responsible for the rationalizing function (as Justice Frankfurter argued, for example). Thus, the acceptance, at least some of the time, of judicial initiative in this rationalizing task among the post-New Deal Court speaks to a point distinct and separate from the goal of merely desiring greater rationalization of the law.
Finding evidence of a judicial-rationalizing impulse during the New Deal itself is not terribly difficult. A precedent was established by the New Deal Democrats in utilizing the Court to dismantle an intricate, embedded body of doctrine rooted in the Supreme Court's interpretation of the Due Process Clauses and the Commerce Clause. The consequence of this choice during the 1930s and 1940s was that the New Deal transformation was ratified through "transformative judicial opinions" rather than through Article V constitutional amendment. 146 Regardless of what the particular motivations may have been for the Justices voting in the majority in these cases, and even if these judicial rulings may have been seen or justified by some as a return to valid, pre-Lochner precedents, 147 the lesson could hardly have been lost on future Justices that these transformative rulings encompassed a dramatic revision of prevailing consti- 
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THE IDEOLOGY BEHIND BROWN V. BOARD 71 tutional doctrine. 148 By harnessing the Court's authority to the goal of dismantling and repudiating core elements of the old, pre-New Deal constitutional order, a potential precedent was set for future Supreme Courts to similarly undertake transformative revisions with respect to other very well-established constitutional doctrines. Though I discuss it in more detail in the next Part, such an impulse is apparent in the wholesale dismantling of prior doctrine with the Brown ruling. 149 Finally, in the same way that a commitment to judicialrationalization might be usefully distinguished from legal realism, the former might also be usefully distinguished from a categorical commitment to "judicial activism." Judicial initiative of any kind is of course a form of judicial activism. Yet, to assert that a judicial-rationalizing impulse underlay New Deal Democratic ideology and Brown is not to claim that a judicial activist impulse was a categorical commitment within the Brown Court or among New Deal Democrats. Rather than exhibiting uniform views on the matter, the New Deal appointees as a group-most notably Justice Frankfurter and Justice Black-exhibited very wellknown divisions with respect to their broad views on the uses and justifications for judicial review. 150 Indeed, the distinction between a commitment to judicial rationalizing and a categorical commitment to judicial activism is at least partly indicated by how Justice Frankfurter and Justice Black-the only "systematic thinkers" on the Court in 1945-1950 according to Wiecek 151 -strongly diverged on the judicial activism dimension while nevertheless converging in actions and arguments that also spoke to the appropriateness, at certain times, of the judiciary revising and rationalizing the law. Let me conclude this section by briefly discussing both Justice Black and Justice Frankfurter's jurisprudential philosophy and the receptivity of both to judicial rationalizing of the law.
In the case of Justice Black, his articulated judicial philosophy was not explicitly tied to any rationalizing judicial function. For him the basis for interpretation for a judge was simply and only the constitutional text and original intent. 152 At least explicitly, this was a philosophy that aspired to a form of judicial restraint, in foreclosing judicial policy-making impulses and in forcing judicial interpretations to stick closely to democratically validated legal commands. 153 Yet the irony of this philosophy is that it nevertheless encompassed a potentially expansive judicial au- 154 Thus, even if a Justice Black-inspired judge felt himself or herself confined to only text and intent, the power that such a judge could wield within the confines of textual and historical interpretation could allow for an extremely "energetic" form of judging.
Combine this judicial philosophy with Justice Black's strong populist political leanings-informed by the political context of his native Alabama-and it is easy to see how his actions, if not his explicit arguments, ultimately led him to judicial results that reflected a rationalizing impulse. Justice Black's worldview was informed by class political concerns of societal segmentation and the oppression of the common people by elites. 155 Such fears informed his views as a New Deal politician, of course, and they informed his receptivity to federal governmental statist solutions on economic matters. Furthermore, such political leanings also informed his receptivity to protecting civil liberties in cases where he viewed state power as functioning in an oppressive manner against individuals. 156 While Justice Black's explicit judicial philosophy did not necessarily contemplate a strong rationalizing role for the federal judiciary, his chosen constitutional methodology, combined with his sympathy for class political themes, led him to judicial outcomes that were strongly protective of individual rights and that had the clear effect of revising and discarding much constitutional doctrine that was simply incongruent with emergent social and political views. 157 Similarly, Justice Frankfurter's judicial philosophy also sits oddly at first glance with a view of the Court as a rationalizing agent, given his intellectual and doctrinal prominence among the FDR appointees as an advocate of judicial restraint. Ideally for Justice Frankfurter, judicial rationalization of the law would be a less common occurrence, due to his strong philosophical preference for having the legislature stand out as the primary actor responsible for revising the law toward the goal of social reform.
158
The more cautious judicial role envisioned by Justice Frankfurter did not stem from any legal formalist beliefs in a broad, categorical, 
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THE IDEOLOGY BEHIND BROWN V. BOARD 73 timelessness to the law itself. To the contrary, he believed in the legal realist tenets that the law should be responsive to changing social needs. 159 Rather, his preference for judicial restraint stemmed from a well-worked-out theory of institutional roles and legal process. This also implied, however, that when the "proper" conditions were met for himi.e., when legislation failed a rationality test and when judging took place in the proper, disinterested manner-Justice Frankfurter endorsed the notion of judges revising the doctrine in allowing for adaptations over time. 160 This aspect of his thought appears most prominently, if only implicitly, in the context of incorporation. Contrary to Justice Black's endorsement of "total incorporation," Justice Frankfurter's "fundamental fairness" approach inescapably encompassed the granting of tremendous discretion to judges to determine what particular rights to enforce against the states under the Fourteenth Amendment's Due Process Clause (though Justice Frankfurter claimed that this discretion would be constrained by adherence to judicial norms). 161 In the proper context then, Justice Frankfurter's philosophy of judging and the judicial role could indeed be quite hospitable to a rationalizing function for the Court. ) (Frankfurter, J., concurring) ("But neither does the application of the Due Process Clause imply that judges are wholly at large. The judicial judgment in applying the Due Process Clause must move within the limits of accepted notions of justice and is not to be based upon the idiosyncrasies of a merely personal judgment. The fact that judges among themselves may differ whether in a particular case a trial offends accepted notions of justice is not disproof that general rather than idiosyncratic standards are applied. An important safeguard against such merely individual judgment is an alert deference to the judgment of the State court under review.") overruled in part by Malloy v. Hogan, 378 U.S. 1 (1964).
II. IDEOLOGY AND THE JUDICIAL DELIBERATIONS ON BROWN
With these four ideological themes in mind, let us return to the
74
DENVER UNIVERSITY LAW REVIEW [Vol. 92:1 not-on individual personalities and maneuvering on the Court. 162 I would place emphasis, however, on another theme that is apparent in the deliberations 163 and that generally underlies the secondary accounts as well: the presence of a quasi-gravitational pull on the Court towards overruling Plessy. It is the presence of such an underlying influence that is most suggestive of deeper, structural forces at work in this particular ruling. And such a force was noticeably at work for the two FDR appointees most closely identified with a judicial restraint sensibility, and for whom the Brown litigation posed particular difficulties: Justice Jackson and Justice Frankfurter.
Under the conventional interpretation of events surrounding the Brown decision, the Justices-aside from Justice Reed-converged to overrule Jim Crow only in the subsequent 1953 conference after Chief Justice Warren had joined the Court. 164 Kluger notes that in the aftermath of the earlier 1952 conference, when Chief Justice Vinson was still on the Court, Justice Frankfurter thought the Court stood at a 5-4 majority in favor of reversing Plessy's separate-but-equal rule; Justice Burton speculated that there was a 6-3 majority in favor of reversing; and Justice Jackson put the split among the Court somewhere between 5-4 to 7-2 in favor of reversing. 163. My own examination of the conference deliberations is based upon an edited version of the Justices' notes presented in THE SUPREME COURT IN CONFERENCE (1940 -1985 
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Further, one might wonder how exactly these conference sentiments and speculative vote tallies would have translated into a judicial opinion immediately after the 1952 conference deliberations. There seems to be a relatively clear convergence among scholars on Justice Reed's skepticism towards overruling Plessy. 167 But with respect to the remaining Justices, the task might be more difficult to separate their respective sentiments on the substantive merits of the case from the distinct question about how the Court should proceed on the segregation issue.
To this end, in Mark Tushnet's interpretation of the Court's deliberations in 1952, he asserts that with the exception of Justice Reed, all of the Justices "had indicated a willingness to 'go along' with a desegregation decision that allowed for gradual compliance."
168 And Tushnet argues that even Justice Reed's stance had left an opening to such a result in 1952. The stark divisions among the Justices were not so much about the substantive result, he argues, but rather about "how to justify the result." 169 One who is inclined toward Tushnet's interpretation need not wholly reject or dismiss the alternative interpretations of a highly divided Court in 1952; Tushnet may be read to merely emphasize those areas where there was emerging agreement on the Court. 170 And more generally, it should not be surprising that different take-away themes might be extracted from the earlier 1952 conference deliberations. At this early stage of the Court's deliberations, when the universe of potential judicial decisions remained relatively open and unconstrained, there were a greater number of ways in which the diverse sets of preferences among the Justices might be mapped out and reflected in a judicial opinion or opinions. To take the example of Chief Justice Vinson, even if he may have been leaning toward upholding Plessy in some form in 1952, such a preference might still have lost out in his internal calculations in favor of an alternative choice-a conditional preference to overrule Plessy, if a majority of the Court was inclined to do so. And such a majority may very well have existed, independent of Chief Justice Vinson after the 1952 conference deliberations. 171 167. See, e.g., KLARMAN, supra note 2, at 294-95, 300; KLUGER, supra note 4, at 598-99. 168. Tushnet, supra note 162, at 1907. 169. Id. at 1907-09. The authors also argue that this convergence was arguably a little stronger by the 1953 conference deliberations as well. Id. at 1912 Id. at -1914 Id. at , 1930 . The article is now part of Chapters 13, 14, and 15 in MARK V. TUSHNET, MAKING CIVIL RIGHTS LAW: THURGOOD MARSHALL AND THE SUPREME COURT, 1936 COURT, -1961 COURT, (1994 .
170. Thus, in commenting on Kluger's assertion that Chief Justice Vinson was not prepared to reverse Plessy, Tushnet says that with respect to his own alternative interpretation of Chief Justice Vinson, "there is not much difference, aside from emphasis, between Kluger's cautious conclusion and my own." Tushnet, supra note 162, at 1904 n.172.
171. Justices Frankfurter, Jackson, and Burton thought there was at least a bare majority for reversing Plessy in 1952, though Klarman expresses a qualified skepticism on this point. KLARMAN, supra note 2, at 301-02.
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A. Structural Influences in the Brown Deliberations
One general theme does emerge from most of these secondary accounts that is pressed most emphatically in the Tushnet interpretation; at least by the early 1950s, it was becoming clear that Jim Crow faced an increasingly uncertain fate in the federal judiciary. Thus, it was apparent even in the 1952 deliberations that among the five Justices who were not among the very clear votes to overrule Plessy-each hinted at an awareness of the infirmities of Jim Crow either as a normative matter or as a pragmatic matter.
172
To the extent the segregation issue continued to confront the Court in the absence of prior resolution by the elected branches during these years, the Court's recognition of the growing infirmities of Jim Crow increased the odds that the federal judiciary would actually initiate a direct assault on Jim Crow. 173 This basic theme, in turn, strongly suggests a structural explanation for the Brown outcome. But beyond mentioning this more elementary point, I would suggest an additional point: that the structural dynamic present in these deliberations was clearly ideological in nature.
By way of supporting the latter point, consider in particular the votes of Justice Jackson and Justice Frankfurter. Their participation in the Brown deliberations is of interest for our purposes, since these were two FDR appointees who were deeply, philosophically inclined toward judicial restraint and who converged on similar concerns about judicial caution in this case. Notwithstanding such philosophical concerns, however, their votes were apparently driven at least in part by fidelity to class political themes and an endorsement of judicial rationalization. at 647 n.41; Tushnet, supra note 162, at 1902-04. Kluger, however, is somewhat more skeptical on Vinson's openness to such a ruling. See KLUGER, supra note 4, at 593. Justice Clark's comments do not express a strong position either way, but his endorsement of giving "the lower courts the opportunity to withhold relief in light of troubles" suggests at least his consideration of a desegregation result. COURT IN CONFERENCE, supra note 163, at 653; KLARMAN, supra note 2, at 297. Finally, even Justice Reed, the most consistent opponent to desegregation across the Brown deliberations, registered the view that "[s]egregation is gradually disappearing." COURT IN CONFERENCE, supra note 163, at 649. This is a point he would repeat in the 1953 conference deliberations as well. Id. at 656.
173. Klarman concurs with this point, though he emphasizes that an anti-Plessy ruling was not inevitable in 1954. KLARMAN, supra note 2, at 310-11. See Graber, supra note 14, at 63-64, for a discussion on the absence of legislative resolution on segregation prior to Brown.
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B. Justice Jackson
In the case of Justice Jackson's ambivalence during the Brown deliberations, 174 at least part of what ultimately moved him to the side of desegregation was precisely his recognition of the incongruities and infirmities of Jim Crow within the broader legal and political structure. As he stated in a draft opinion, written in early 1954, 175 he was:
[P]redisposed to the conclusion that segregation . . . has outlived whatever justification it may have had. The practice seems marked for early extinction. Whatever we might say today, within a generation [Plessy] will be outlawed by decision of this Court because of the forces of mortality and replacement which operate upon it.
176
Hence, by 1954, Justice Jackson felt, as others on the Court undoubtedly felt as well, that segregation's eventual end was inevitable.
These observations dovetailed with his ultimate conclusion of overruling Plessy because the underlying factual assumptions of Jim Crow had eroded by that date. 177 Regardless of whether social conditions in the pre-Brown era may or may not have justified a regime of racial segregation, it was abundantly clear to Justice Jackson that such a regime could not be justified by the mid-twentieth century. 178 To quote from Schwartz's reproduction of the draft opinion (language in quotes are Justice Jackson's text):
"Negro progress under segregation has been spectacular and, tested by the pace of history, his rise is one of the swiftest and most dramatic advances in the annals of man. It is that, indeed, which has enabled him to outgrow the system and to overcome the presumptions on which it was based."
. . . "The handicap of inheritance and environment has been too widely overcome today to warrant these earlier presumptions based on race alone." Black advances, the draft went on, "require me to say that mere possession of colored blood, in whole or in part, no longer 174. Different scholars have characterized this ambivalence in different, though important ways. See KLARMAN, supra note 2, at 300, 303; KLUGER, supra note 4, at 609-11; Tushnet, supra note 162, at 1878-80, 1896, 1907, 1911-12. The interpretation most inclined toward characterizing Justice Jackson as opposed to Plessy is probably Schwartz, who argues that Justice Jackson was never inclined to uphold Plessy during these deliberations. "Despite Chief Justice Rehnquist's contrary assertion, Justice Jackson's actions during the Brown decision process indicate that he did not 'think Plessy v. Ferguson was right and should be re-affirmed.' What did concern Jackson was the question of how a proper opinion striking down segregation could be written. Because of these changed conditions, and because constitutional interpretation should be responsive to these changes, he concluded that segregated public education should be held unconstitutional:
180 "It is neither novel nor radical doctrine," Jackson affirmed, "that statutes once held constitutional may become invalid by reason of changing conditions, and those held to be good in one state of facts may be held to be bad in another. A multitude of cases, going back far into judicial history, attest to this doctrine."
181
C. Justice Frankfurter
Similarly, Justice Frankfurter's concerns about judicial modesty translated into a strong preference for judicial gradualism with respect to a desegregation remedy. But most of the secondary accounts agree there was never a substantial possibility that Justice Frankfurter would vote to uphold Plessy.
182 Justice Frankfurter counted himself among a five vote majority in favor of overruling Plessy after the 1952 conference. 183 The primary concern for Justice Frankfurter was apparently to find the proper and most strategically sound manner of actually doing so with respect to the remedy question.
184
Justice Frankfurter's relatively consistent position on overturning Plessy, combined with his consistent pro-civil rights votes in earlier equal protection cases involving African-Americans, 185 suggests the ideological pull of both class political ideals and the notion of the Court as a rationalizing agent-notwithstanding his explicit commitment to judicial restraint. 186 More substantial support for this view stems from a memo Justice Frankfurter wrote subsequent to the Court's conference deliberations in 1953, where he gave explicit voice to such rationalizing considerations in critiquing Jim Crow:
Equally so [a judge] cannot write into our Constitution a belief in the Negro's natural inferiority or his personal belief in the desirability of segregating white and colored children during their most formative years. To attribute such a view to science, as is sometimes done, is to 
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reject the very basis of science, namely, the process of reaching verifiable conclusions. The abstract and absolutist claims both for and against segregation have been falsified by experience, especially the great changes in the relations between white and colored people since the first World War.
187
Justice Frankfurter's memo, while also giving voice to judicial restraint concerns, concluded on a note emphasizing a dynamic judicial interpretation of the Equal Protection Clause: "Law must respond to transformation of views as well as to that of outward circumstances. The effect of changes in men's feelings for what is right and just is equally relevant in determining whether a discrimination denies the equal protection of the laws."
188
The prospect of validating Jim Crow legal doctrines simply because of the pull of established precedent was likely not a real option for Justice Frankfurter; by the early 1950s at least, given the increasing social and political incongruity of Jim Crow, doing such a thing would have undermined any role for the Court as a rationalizing agent within the broader polity. Judicial actions upholding Jim Crow would have stamped the latter with federal judicial approval.
189
In examining these dynamics behind the Brown decision then, it is instructive that the two most intellectually prominent advocates of judicial restraint among the FDR appointees somehow reached a point by the early 1950s where it became increasingly implausible that they would not initiate an assault on Jim Crow. That such a judicial outcome became increasingly plausible, though perhaps not imperative, by this time suggests certain ideological structures had become so accepted and prominent that they could ultimately outweigh the more explicit commitment of both Justices to judicial restraint.
III. JURISPRUDENTIAL BUNDLING AND OTHER IMPLICATIONS
Assuming I have successfully made my case for certain ideological linkages between the New Deal and Brown, several implications follow from this finding. First, and most obviously, I am suggesting these four ideological elements help account for Brown as a matter of legal and political development. I am suggesting the influence of these ideological elements on Brown substantially stems from the appointments mechanism-since these core ideas were components of the very New Deal principles that dictated the appointments of almost all members of the Brown Court. Thus in a sense, my argument is an elaboration on an ap-187. KLUGER, supra note 4, at 684 (quoting an undated memorandum from Justice Frankfurter, found in the Frankfurter Papers at Harvard University) (internal quotation mark omitted).
188. Id. at 685 (quoting an undated memorandum from Justice Frankfurter, found in the Frankfurter Papers at Harvard University) (internal quotation mark omitted).
189. Tushnet, supra note 162, at 1872-75.
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[Vol. 92:1 pointments theory of judicial behavior, though my focus is on a secondorder consequence of the appointments mechanism. Judicial appointments processes driven by liberal economic goals had the effect of not only selecting judges sympathetic to the New Deal economic reforms, but also the ancillary effect of selecting judges who would be receptive to racially egalitarian goals as well.
190
The claim is that these four ideological elements provided, at some level, a conceptual or ideational structure within which discrete political, institutional, and social forces might have been interpreted, filtered, and translated into judicial actions and justifications. These ideological elements provided a fundamental or more abstract view of society, governmental authority, and the judicial role that speak to how the Brown Court understood its own actions.
A second implication of the preceding Parts regards how we might view Brown in the broader stream of American constitutional development. While its direct assault on Jim Crow undoubtedly constitutes a critical juncture in constitutional development, there is also much about the ruling that speaks to continuities. Perhaps this is not terribly surprising, given that on its surface Brown sought to interpret and apply the commands of the Equal Protection Clause-a constitutional commitment enshrined nearly a hundred years before Brown. Yet, the argument in the preceding Parts suggests the continuities between the Brown outcome and prior ideological commitments are broader than a mere connection between the 1950s and the Reconstruction Amendments. Rather, the ideological continuities embedded in Brown bear connections to policy domains beyond those of race (such as labor) and to political constituencies that likely would not have been sympathetic to the ending of segregated public schooling (such as the Populists). Third, and related to the preceding point, these four ideological links between the New Deal and Brown also point to continuities between New Deal era progressive thought and the subsequent rights revolution that began with Brownand that would also ultimately extend to subsequent jurisprudential advances toward equality in other contexts including gender and sexual orientation.
A. Jurisprudential Bundling
A final implication of the preceding Parts points to a broader claim: that in the judicial context, certain ideological structures may have sufficient internal clarity and cohesion that we might attribute some degree of 190. Describing my argument as a variation on the appointments mechanism is somewhat more attenuated in the context of my third ideational consideration: the northern-sectional outlook. In one sense, this idea was indeed present in New Deal era judicial appointments calculations. Yet, in another sense, the content of a northern-sectional outlook undoubtedly changed in a more Northern direction through the 1940s and 1950s. In this latter sense, this ideational component can be understood as, in part, a post-appointments dynamic as well.
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THE IDEOLOGY BEHIND BROWN V. BOARD 81 independent influence to the ideas themselves in shaping judicial actions and arguments. Stated in more general terms, the juxtaposition of the New Deal appointments with the outcome of Brown presents this situation: a clear majority of the Court-indeed nearly the entire Court in this case-were appointed because they all, at minimum, fulfilled a precondition of being faithful to some set of legal and political principles (P A ) at a point in time, (T 1 ). P A was sufficiently definite, coherent, and politically entrenched such that one might say it encompassed a distinct legal and political regime within some set of policy area(s). Subsequent to these appointments, however, this same set of judicial appointees noticeably and consistently converged upon a distinct set of principles (P B ) at (T 2 ).
We can confidently say that these latter principles were not a clear item for consideration in the prior appointments. Further, in the time between T 1 and T 2 , there were no additional judicial appointments made with P B being an item of concern for either the President or the confirming Senate. There was likewise no extra-legal regime change in support of P B either, such that we might suspect a judicial "switch-in-time" analogous, arguably, to the Court's capitulation to the New Deal 192 The phenomenon that emerges, prompting inquiry, is whether the judicial convergence on P A has anything to tell us about the subsequent judicial convergence on P B ?
Traditional theories of judicial behavior and appointments offer little help here, in finding a link between P A and P B and/or in explaining the subsequent judicial convergence at P B -given the conditions stated above. As a result and not surprisingly, most historical explanations of Brown-a case that fits this template-bypass any ambition to find a link between the two instances of judicial convergence. As noted before, the scholarly emphasis in explaining Brown has instead been on discrete events, significant social and institutional forces, and particular judicial personalities that may have affected legal development in the period of time subsequent to T 1 , but prior to T 2 . 193 Building upon the preceding Parts, however, I would propose a more general theory of "jurisprudential bundling" that is capable of illuminating how these two moments of judicial convergence might be linked through a common ideological structure. In addition, it is also capable of illuminating how intervening events, occurring between T 1 191. 300 U.S. 379, 398-400 (1937). and T 2, may interact with this common ideological structure and exert an influence on the judicial convergence upon P B .
To return to the case of Brown, the ideological continuities between the New Deal and the post-WWII transformation in race and constitutional equal protection suggests that there might have been, at least in this particular historical period, some kind of basic ideological affinity between racial and economic liberalism. 194 If that is indeed the case, we can conceive of how the four ideological elements noted in Part I allowed economic and racial liberalism to be bundled such that a Justice's endorsement of the former had positive implications for that same Justice's approach to the latter.
Further, while my more specific claim is to suggest the existence of a jurisprudential bundling of economic and racial liberalism for the postNew Deal Court, a focus on the broader possibilities for ideological bundling suggests a more general role for ideas in the judicial context. Most tend to accept the claim of appointments-theorists of judicial behavior that at least some of the time, in clear-cut cases, certain ideas will find their way into Court rulings if those ideas have been selected for in the nomination and confirmation process.
My argument suggests there may be, in general, a second dimension to such theories of judicial behavior and legal development. Certain ideas may indeed influence the Court if they have been directly examined during the appointments process. But beyond that, secondary ideas that have been bundled with the ideas and principles directly considered may also end up influencing legal development as well. Thus, coherent ideological structures-if validated by the polity through the appointments processcan influence and help dictate judicial actions across a range of issues that presidents and senators, without the benefit of perfect foresight, are unable to address during the initial appointment of a Justice.
This is not to claim that the result in Brown was wholly determined by ideological factors. After all, the aforementioned elements of party ideology were present among the Democrats in various forms, sometimes for decades prior to the Brown ruling, without any analogous dismantling of Jim Crow. At the same time, there were also elements of Democratic Party ideology in the first half of the twentieth century, discussed above, that pressed in a decidedly anti-egalitarian direction. 195 Why the Court both seized on these four particular ideological strands as opposed to others and utilized these ideas towards a racially egalitarian result in 
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1954, demands an explanation that necessarily must lie beyond ideological dynamics.
Though this argument has been largely implicit in the preceding sections, I view the jurisprudential bundling dynamic as both shaped by broader political and social effects and constitutive of legal and political developments. With regard to the influence of broader political and social forces-such as the NAACP's litigation strategy, changing electoral dynamics, changes in public opinion, presidential-institutional influences upon the Court, foreign policy considerations-these political conditions were crucial to driving legal developments like Brown for at least two reasons. First, they helped dictate the emergence of certain party ideological elements as themes of concern and importance for political and judicial elites. That is, these conditions helped determine which strands of party ideology would become attractive or politically viable to important political and judicial actors at that moment in time.
Second, these political conditions also helped determine which institutional venues would emerge as attractive or convenient forums for the promotion of certain policy objectives. In the case of Brown, for example, the continuing influence of Southern Democrats in the elected branches-an important political condition at the time-helped to make the Court a relatively more attractive forum for racially egalitarian policy objectives. Accordingly, in such a context where political conditions facilitated a greater policy-making role for the Court, there was a corresponding importance to those ideas that were central to prior judicial appointments, that aligned with emergent political and social forces and that were susceptible to further elaboration into other policy domains via a bundling dynamic.
Yet, even if external forces help facilitate a given instance of jurisprudential bundling, the ideas themselves also influence political development. External forces may provide openings for the Court to act, but those forces do not necessarily explain why the Court itself will or will not seize certain opportunities. Jurisprudential bundling, I suspect, provides the answer to this question. Bundling provides a supplemental judicial motive to seize such opportunities to shape political and legal development, and it provides a set of foundational principles within which judges may justify their actions, both to themselves and others, in a manner consistent with the judicial role. In short, the ideas at play with jurisprudential bundling provide a means for judges to justify and understand their own actions within a broader framework of political principles that, due to certain supportive political conditions, are viewed at the time as attractive and legitimate principles. Thus, if a wide array of political circumstances sympathetic to minority rights in the early 1950s had been absent, I am indeed skeptical that the above-noted ideological elements would still have been powerful enough to prompt a judicial assault on Jim Crow. Rather, my claim is that given political circumstances in the 1950s, the Court was presented with a set of party-ideological themes that resonated with judicial elites and enough political actors that allowed for jurisprudential bundling to occur and helped effect and legally justify an outcome such as the Brown ruling.
Further, while it is certainly conceivable that Jim Crow could have been upheld by the Court at some point in the post-New Deal years, there is little doubt that such an outcome would have been seen as more inconsistent than consistent with broader political forces and the broader jurisprudential orientation of the Court during those years. 197 For the Court, the gravitational pull of the ideological commitments from the New Deal era onward clearly pressed in the opposite direction. Stated more broadly then, my claim is also that ideological structures-if they are sufficiently coherent and anchored to broadly-agreed-upon legal and political outcomes by the Justices-may generally be capable of exerting some degree of a gravitational pull toward those legal outcomes and principles that possess greater consistency with the ideological structure.
B. General Definition of Jurisprudential Bundling
With the preceding points on the table, let me state a more general definition of jurisprudential bundling: bundling occurs when a set of principles has a strong enough bearing on two (or more) doctrinal areas such that the judicial endorsement of those common principles will have consequences for doctrinal shifts in both bodies of doctrine.
ideology that had bearing on the Supreme Court and the judicial role was not an ideal of judicial impotence. Rather, the Roosevelt administration was most interested in appointing Supreme Court Justices who would exhibit deference to presidential ambitions. Thus, when Roosevelt and Truman subsequently decided to pursue racial equality with more zeal, they would be able to count on having appointees on the Court who would be willing to act energetically on behalf of those presidential ambitions. MCMAHON, supra note 7, at 13-14, 17, 20-21, 142-43. That said, McMahon is also careful not to overreach in claiming a sole, direct causal relationship between Roosevelt's appointment considerations and the Brown result. Id. at 142. While he chooses to emphasize the efficacy of presidential-institutional strategies and actions in the development of civil rights law and the occurrence of Brown, he is careful to acknowledge the relevance of other factors in this development as well. Id. at 4, 8. In terms of where my argument diverges from McMahon's, while I see his argument as quite plausible, I see my own argument as addressing one set of influences upon the judiciary more internal to that institution, which operated alongside the powerful influences he discusses that were established by presidential actions. As such, again, the argument here offers relatively more emphasis on both the element of judicial initiative in the Brown decision, and how the Court understood its own actions within established ideological structures.
197. I qualify this assertion because one notable principle would indeed have rationalized the New Deal with a pro-Jim Crow result quite well: the principle of judicial restraint, which both Justices Frankfurter and Jackson struggled with in their deliberations on Brown. See supra Part II.B-C.
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In articulating this definition, bundling has a clear relationship to two other well-known kinds of judicial behavior: analogical reasoning and "constitutional borrowing." Briefly defined, when employed by judges, analogical reasoning occurs when the similarity of legally relevant facts or characteristics between Case A and Case B accordingly influences a judge to apply the legal reasoning and conclusions of Case A to Case B.
198 A related, yet distinct, judicial action is constitutional borrowing which Tebbe and Tsai describe as follows:
A person engages in borrowing when, in the course of trying to persuade someone to adopt a reading of the Constitution, that person draws on one domain of constitutional knowledge in order to interpret, bolster, or otherwise illuminate another domain. It is, in other words, an interpretative practice characterized by a deliberate effort to bridge disparate constitutional fields for persuasive ends.
199
Similar to both kinds of legal reasoning or judicial behavior, bundling is a phenomenon that emphasizes the structural connections between at least two legal contexts, or two relatively well-defined and distinct doctrinal areas. Indeed, one might even say that bundling, borrowing, and analogical reasoning-when evaluated descriptively-converge at least superficially on a basic notion of inter-doctrinal continuity and coherence. Furthermore, I am also inclined to suspect these dynamics can quite often converge and overlap in a particular instance of interdoctrinal dynamics. 200 Still, in some crucial respects bundling might be usefully distinguished from borrowing and analogical reasoning as well. Most importantly, the ideological dynamic at work with jurisprudential bundling is not one where an idea migrates from one case to another or where a legal principle migrates from one doctrinal context to another. Bundling of the kind seen in Brown is an instance where an initial set of ideas or principles ultimately had an impact in multiple doctrinal areas. That is to say, the shift in Brown-the P 2 shift-was less the product of the New Deal case itself-P 1 -and more the product of the four ideological commitments articulated in Part I that underlay both doctrinal shifts.
How do we know this to be the case with Brown? Why could not the source of the P 2 shift have been the result of P 1 itself? The text of the Brown opinion, along with what we know about the conference deliberations surrounding Brown, makes it quite clear that no explicit or nearexplicit borrowing from the New Deal economic cases occurred. This was not a clear case of the kind of strategic or purposive idea appropriation by judges that Tebbe and Tsai describe in the context of constitutional borrowing. 201 Furthermore, no clear analogizing between the race context and the economic/labor context is apparent in Brown or its deliberations that might suggest this ruling was the product of judicial analogical reasoning either. Noting the latter point is hardly surprising, of course. I will say more about this in a subsequent section, but more than half a century of Democratic Party ideology had been premised upon the notion that economic and labor matters were distinct-and thus not analogous-to racial matters.
202
My claim then is that an inter-doctrinal relationship did exist between the New Deal doctrinal shift on economic matters and the shift on racial equality in Brown, but this relationship is something distinct from either borrowing or analogical reasoning. It is certainly a structural relationship that is less apparent on the surface, and this is due, I believe, to how the common ideological links between these two doctrinal shifts were more submerged, abstract, basic, and foundational. The dynamic with bundling is thus more idea-driven as opposed to strategic actordriven. Still, when a bundling dynamic is at work, it seems plausible that it might also manifest itself in an instance of analogical reasoning or borrowing. Indeed, we might speculate that a bundling dynamic may be at work when, within a particular doctrinal area, certain kinds of analogical connections or a particular form of borrowing is consistently and reliably made by judges. A jurisprudential bundling dynamic might constitute a structural force that is so powerful that a particular form of analogical reasoning or a particular instance of borrowing reliably and consistently becomes almost unquestionably attractive, or "reasonable," or "on the wall" (as opposed to off of it) 203 to some significant portion of the legal academic and professional elite. 
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C. The Relative Insignificance of Ideas?
Having stated my general claims on bundling, let me conclude this Part with three potential critiques in the next three sections-each of which will hopefully aid in further illuminating the concept and how it bears on the case of the New Deal and Brown. The first critique concerns possible skepticism about emphasizing the role of ideas in the legal developments represented by Brown. Given the broad and varying set of causal influences upon that particular ruling, why should we expect ideological frameworks to matter at all?
More pointedly, it is also noteworthy that the ideological themes of class politics and a rationalizing Court had arguably been joined within Democratic Party ideology decades before the 1950s. If I am correct about their influence on the outcome in Brown, one might ask why a ruling striking down segregated schooling did not happen sooner. Indeed, perhaps the more important causal forces here were nothing more complicated than changing social and political values in the aftermath of the New Deal-changes perhaps as simple as increasing sympathy among whites for racial minorities. These types of causal forces would also have the virtue of illuminating why Brown happened in 1954, and not a decade or two earlier. 204 As I have previously noted, intervening events and changes in social trends, such as greater sympathy among white elites for minority rights, undoubtedly played a key causal role in influencing the Brown ruling. More generally, such social-cultural forces will likely play some kind of causal role in most important constitutional developments as well. 205 Still, a focus on jurisprudential bundling-and the ideological frameworks that underlie instances of bundling-is worthy of our attention for at least one key reason: to the extent that events or social trends can drive doctrinal change, the influence of such intervening events or broader social developments must often be mediated or influenced by how those events or developments interact with well-established conceptual and ideational categories employed by judges. That is, even if changing popular attitudes on a given issue appear to be crucial in driving a particular instance of doctrinal change, such attitudes must often be first linked to broader political and legal worldviews before they can be formulated in new doctrines that judges and portions of the broader legal elite will find plausible and acceptable.
Consider that for a Supreme Court Justice in 1954 inclined to sympathize with minority rights, before such a sympathy could actually be 204 In addition, a focus on ideological frameworks also has value for tracking and providing theoretical coherence to the array of intervening events and social trends that may be relevant in a particular instance of legal development. This is one implication of the discussion on a nonsouthern sectional slant on class politics in Part I-where I argued that the content of that particular ideological commitment was substantially informed by partisan developments. Again, the importance of these partisan trends lies to an important degree with how they influenced and reshaped a deeper ideological conception of class within the Democratic Party.
D. Possibilities for Ideological Influences in the Judicial Context
Assuming one agrees that ideological frameworks are worthy of attention in a historical examination of Brown, a second, and closely related critique arises; perhaps the frameworks themselves are wholly epiphenomenal and are nothing more than a reflection of broader social, political, and institutional forces. If that is the case, even if ideological frameworks can be identified in the background context of Brown, do they merit examination on their own terms? Or should an examination of ideas ultimately be an examination of ideas-as-politics through other means?
Though I deal with a more specific form of this critique in the next section, in its broader form, this critique grows out of the skepticism some scholars of party politics and coalition-building express toward the view that position-bundling in electoral politics is necessarily linked to ideological dynamics themselves. To the contrary, they tend to credit such bundling more to the interests of party elites in cobbling together various electoral constituencies for the purpose of winning elections. Yet, even if ideologically-driven bundling may prompt skepticism in the realm of electoral politics and in the creation of party ideologies, at least one consideration suggests that forces more internal to the ideas themselves may have a greater role to play in the judicial context: electoral coalition management is simply not a concern for Supreme Court Justices. If bundling occurs with respect to jurisprudential concerns, and if we understand Supreme Court Justices to be engaging in their tasks in good faith, principled ways (and not, say, deciding every case with a base partisan concern toward making the road to electoral victory marginally easier for their party of choice in the next election), some other dynamic must be at work to bring about ideological convergences of the type seen in Brown.
Finally, one might critique my argument by proposing that it is instead basic partisan considerations driving legal development, rather than ideas, by emphasizing informal social-cultural mechanisms. The argument might be this: perhaps Justices adopt-subsequent to their appointment-partisan-driven changes in their preferred party ideology for the purpose of staying aligned with friends and peer groups that the Justices self-identify with. 207 In this way, ideological-bundling on the Court would be linked, if only indirectly, to partisan-driven position-bundling in the electoral arena.
To some extent, it seems possible that such a dynamic could have played a role with some of the Justices on the Brown Court. Further, such a dynamic, though not wholly ideological in nature, could be encompassed within my own argument that the Brown ruling was motivated in part by a less-southern sectional outlook that did change, to a degree, subsequent to some of the Brown Court appointments. That said, I am skeptical that such a dynamic can wholly account for Brown or that it can wholly displace any role for the ideas themselves in influencing judicial behavior. At most, this sort of dynamic might account for a growing sympathy for African-American rights on the Court, given the growing importance of African-American voters for Democratic Party electoral success. However, this dynamic might not as easily account for the Court's willingness to move first on the civil rights issue, nor would it necessarily account for the Court's willingness to overcome the pull of stare decisis and initiate a very dramatic reversal on established constitutional doctrine. 
E. The Juxtaposition of Economic and Racial Liberalism and the Possibility of Ideological Transformation
A more specific form of the ideas-are-epiphenomenal critique might be restated as follows: to the extent that I am claiming an ideological affinity of sorts between racial and economic liberalism, the Populists and multiple generations of southern Democrats suggest the opposite conclusion. Indeed, the political ideologies of both were, in a significant way, premised upon the differentiation between, or "unbundling" of, racial and economic liberalism. William Jennings Bryan himself is the perfect example of this unbundling, with his liberalism on the latter, and his concession to Jim Crow on the former. 208 Similarly, Katznelson, et al.'s examination of congressional roll call votes offers support for another historical example of the unbundling of the two issues, with respect to the New Deal and post-New Deal era southern Democrats. 209 They note a strong convergence between southern and non-southern Democrats on matters related to federal statism on economic affairs, while also noting two prominent points of divergence between these two wings of the Democratic Party with respect to matters of race and (after a time) on labor as well. 210 In light of the quite striking historical juxtaposition of the Progressive Era southern Democrats to the Brown Court, this suggests that conceptions of class and federal governmental statism are particularly malleable in relation to broader political forces. At least with respect to these particular ideas, this suggests that perhaps the ideas ultimately possess little autonomous influence.
Substantively unpacking the status of economic and racial liberalism from the late nineteenth century to the mid-twentieth century is a major task that requires much greater in-depth examination elsewhere. At least for the present argument, I think a sufficient justification for treating these ideas on their own terms might be drawn from arguments presented above regarding the framing or mediating influence of conceptual frameworks and the relative autonomy of such frameworks, in the judicial context. Having said that, let me conclude on a mildly speculative note on how, even with the example of the Populists and the progressive southern Democrats in mind, an analytical space might still be carved out for the relative autonomy of more liberal racial and economic ideas.
As a preliminary point, it is hard to dispute the fact that basic political forces are much of the reason why more liberal racial and economic ideologies were bundled together in the post-New Deal Democratic Party and why they were unbundled for the southern Democrats in the decades before. Indeed, this is a point of relative emphasis in the preceding argu- Both Balkin and Skowronek are attentive to how the political meaning and valence of ideas is subject to the pull of broader social and political forces. Yet, both theories are also attentive to a qualified kind of autonomy that ideas enjoy as well, and that justify an examination of ideas on their own terms. Balkin emphasizes that even if the meaning of ideas is constituted by political actors, ideas also function to constitute political actors as well-in shaping what those actors will find to be reasonable or unreasonable. 218 Likewise, Skowronek emphasizes how the "re[-]association of ideas and purposes" can be an enormously consequential act of ideological appropriation, where genuinely new facets of the American political tradition may be created. 219 As Skowronek states in reference to Wilson:
Staking a reactionary cause on democratic principles may be a purely instrumental act, but it is not for that an inconsequential one. The vocabulary of democracy can be constitutive in its own right. To the extent that the ideational foundation of the cause shifts, new meanings will be generated, meanings with implications that will reflect back on principles and causes alike. 220 Likewise, the juxtaposition of earlier southern Democrats to the Brown Court is particularly instructive for illuminating how even if ideas are politically influenced at their inception and afterward, the ideas may still exert an autonomous force in the form of the logic and grammar that develops and emanates from the concept itself. Consider a preliminary point: the initial irony aside, it is perhaps not at all surprising that Populists and southern Democrats in the Progressive Era would be joined to New Deal era Democrats in embracing notions of class politics or, in certain contexts, federal statism as well. (And, one might assume that the former would probably have few reservations about a judiciary willing to approach the law in more instrumental, pragmatic terms too-at least with respect to economic matters.) These ideas are, at their root, ultimately about protecting the rights and advancing the interests of minority groups through state power, and as such, will always be attractive ideological tools for those on the margins, or who fear being on the margins, of social and political power-but who have sufficient political clout to articulate their grievances in mainstream political discourse. It is no surprise then that such ideas (though only applied to white men) would be so strongly embraced in the South, where fears of sectional oppression have historically run high. More significantly, it is no surprise that such ideas would be attractive to the Populists at the turn of the century seeking progressive goals of economic reform. And finally, it should be of no surprise that such ideas would prove equally useful and powerful in the service of progressive goals for racial minority rights.
I would propose that there is perhaps something in the conceptual structure of class differentiation, and how that concept has been deployed over time, that speaks to both the political influence of new partisan alignments and the autonomous influence of the concept itself. How such a transformation in the concept of class occurs over time is, of course, primarily a function of political party dynamics. For an idea to undergo such a transformation within a political party's ideology, there must be a change or shift in the relative power of that party's core constituencies in order to destabilize accepted meanings and understandings of the concept. In addition, there must also be an element of continuity among these party constituencies as well, so that the party's grammar and basic concepts are maintained, even as they are deployed toward new purposes. These are the most obvious "political" elements involved in a transformational shift in a party's ideological commitments, and they speak to the influence of external political forces upon the content of political ideas.
Yet, the consistent deployment of the concept of class on behalf of well-defined "outsider" constituencies within the Democratic Party over time speaks to the attractiveness and influence of the concept and its rhetorical structure to those affiliated with that party as well. And for the present argument with respect to Brown, the very long-running status of the concept of class and its rhetorical structure within the Democratic Party raises the suspicion that the familiarity of the concept to the largely Democratic appointees of the Brown Court may have aided that outcome, in some manner.
That is, when one considers the increasing judicial sympathy for racial minorities in the constitutional doctrine that culminates in Brown 221 -sympathies that occurred ahead of the elected branches and without the benefit of a decisive, contemporaneous political regime change on racial matters-one suspects that Democratic judicial appointees, long comfortable with the grammar of class politics, may have consequently found it more plausible, and relatively less troubling, being in the vanguard on the dismantling of Jim Crow. Even if the rights revolution encompassed a major redefinition of which classes were worthy of state protection, the enterprise of employing state power to protect certain, disfavored classes had been an idea central to the Democratic Party for at least a half-century by the time Brown was decided. Drawing on DENVER UNIVERSITY LAW REVIEW [Vol. 92:1
Balkin's point, the concept of class was constitutive in how these particular political actors perceived, ordered, and responded to their context.
222
Finally, the significance of the bundling of racial and economic liberalism for members of the Brown Court stems not just from the immediate consequence of the Brown ruling, but from the new grammar and ideology that followed from it. In the same manner that Skowronek views Woodrow Wilson's appropriation and reformulation of key components of the American political tradition as a deeply creative act, something similar might be said regarding the reconceptualization of class in the 1930s that culminated in the Brown decision. 223 The grammar of the Populists and southern Democrats of the Progressive Era, once shed of its distinctive regional affiliation with the South, has become the dominant grammar of modern equal protection and social status.
CONCLUSION
In illuminating a shared ideological foundation between Brown and the New Deal, this Article pursues three core goals. First, it sheds light on the ideological factors behind the Brown ruling, one of the oddest cases in constitutional development. Second, it highlights the strong but less-than-obvious ideological linkages between the New Deal and the mid-twentieth century Rights Revolution. Third, the Article's investigation of jurisprudential bundling offers an initial and focused examination of how party ideologies, broader political developments, and Supreme Court appointments dynamics intersect and allow for ideas to influence the development of constitutional doctrine.
